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GRAVES, JUSTICE, FOR THE COURT:
1.  Kdvin Dycus gopeds from the judgment of the Balivar County Circuit Court convicting him of
cgpitd murder and auto theft and sentencing him to deeth and five yearsin the custody of the Mississippi
Depatment of Corrections, repectively. Finding no reversble error, we affirm the convictions and
sentences.

FACTS



2. On September 24, 1996, Kedvin and Jason Dycus moved across the lawvn of an old house in
Clevdand, Missssppi. They had pantyhose yanked down over their faces and rubber gloves, the kind
doctors use, covering their hands. One of the men carried ablack .25 cdiber automatic pistal, while the
other dutched alength of rope. They knocked on thefront door of 403 North Bayou, where seventy-Six-
year- old Mary Rittman lived. She'd beenthereforty years, long after her husband had passed and dl her
childrenmoved awvay. Shewastired because she had just got out of the hospital aweek earlier after about
with pneumonia Her right am il didn't work sowel, because they hed to take out most of the muscles
in it after an infection from the cancer she'd findly besten afew years before

3. Whenshe heard the knocks, Mrs. Fittman opened the door without hesitation, just as shewould
any other timein the decades she hed lived on that street. Theblack autometic smashed into her facewhen
the door opened, and the two men rushed in the house.

4.  She daggered up againg the wadl, and the men demanded to know where her car keys were
Whenshedid not answer, they cracked the pigtal into her heed again, and shefdl to theground. Thetwo
men kept hitting her, screaming “where are the keys?” Mary Rittmanwould not tdl them. Oneof themen
ralled her onto her gomach and bound her amsup with thelength of rope, tying them up behind her beck.
1.  Thetwo men drug her through the house on her knees. Mrs. Rittman continued to srugdle. One
of themen picked up alamp and cracked it down over Mrs. Fittman’ shead. Hedid it again and again until
the lamp shattered into pieces, and then he hit her with the broken base of the lamp.

6.  Themen threw her face down on her own bed, arms tied behind her beck, ill conscious “I

know who you are,” shetold them, “y'dl are the boys from acrossthe stregt.”



117. Kdvinand Jason Dycus, aged seventeen and fifteen repectively pressed Mrs. Pittman face down
agang the bed and laid a pillow across the back of it, pressad the gun up tight againg the pillow, and put
asngle bullet through the beck of her heed. They fired asecond shat right through her right arm.

18. They rifled through her purse, turning up twenty bucksin cash, deven dallarsin food samps and
the keysto Mrs. Fittman's 1986 Chevrolet Caprice. Kevin Dycus waked through the blood of Mary
Fittman as he and his brother headed for the front door, leaving one distinct crimson footprint on a page
of the Bolivar Commer cial newspaper.

9.  TheDycushrothersgot in Mrs Aittman’s car and heeded down Highway 61 towards Greenville,
about forty milesaway. They spoent Mrs FAittman’s money on gasand digarettesto fud thetrip. Thenthey
met up with some friends and quickly sold the .25 automatic, which they had solen from their brother-in-
law, for twenty dollars and a little bag of marijuana When they ran out of marijuanaand bear, they
jumped back into Mrs. Fittman’s car and heeded for the B-Quik convenience store, wherethey hoped to
cash acheck they gale from Mrs. Aittman.

110.  The B-Quik just happened to be the location Greanville Police Department officers and Bolivar
County Sheriff’s Department officerswere meeting up to hunt for the Dycusbrathers. When the lavmen
pulled into the convenience gor€ s parking lat, Mrs. Fittman car was Sitting right there.

11. Kdvin and Jason Dycus were arested immediady; Kevin had a pair of pantyhose and some
rubber gloves duffed into the pockets of his pants. Kdvin was shortly indicted by the Balivar County
Grand Jury on two charges: Court |, the cgpitd murder of Mrs. Bittman, and Countt |1, thefdony charge
of auto theft.

112.  Jason, only fifteen a the time of the arime, quickly cut aded with prosecutors. Kevin wastried

and was found guilty on bath counts of the indictment on June 8, 1998, and sentenced to degth by lethd



injection. Thisishisapped from thosejudgments he arguestwenty-fiveerorsinthecasesubjudice. For
the reasons liged bd ow, wefind no eror, and we afirm his convictions for capitd murder and auto theft
and his sentences of degth and five yearsin the cugtody of the Department of Corrections
SCOPE OF REVIEW
113.  Wereview with heightened scrutiny any sentence of desth and any conviction upon anindictment
for cgpitd murder. See Flowers v. State, 842 So.2d 531, 539 (Miss. 2003). While we may apply
dfferent dandardsfor different questions—for example, areview of theadmisson of evidence—wedway's
goply ahaeghtened scrutiny. We do nat take the sentence of deeth lightly, and a heightened scrutiny is
shown to the cases where it is gpplied.
ANALYSS

1. Did thetrial court err when it denied Dycus a peremptory challenge
against ajuror?

114. Dycusdlegesthat thedrcuit court erred by falling to replacejuror Thomas Arinder with an dternete
juror. Dycus dams thet he should have been dlowed to exerdse an unused peremptory chdlenge to
remove Arinder from the jury and have an dternate juror seated in his place.

115.  Duingvair direthe prospectivejurorswere asked if they hed any knowledgeof or any rdaionship
with Mrs. Attman or any of the withessesto be cdled for trid. Juror Thomas Arinder did not indicate he
knew Mrs. Bittman or any of the witnesses

116. Ye dter thejury had been impanded but before testimony began, Arinder saw thevictim'sgter
in the courtroom. He redlized thet he knew her, and he promptly brought thisto the attention of the court.

The judge quickly brought counsd and the juror back into chambers.



17.  Arinder rdaed thet he had gone to church with Mrs. Rittman’s Sgter for thirteen years, dthough
shedd not go very much anymore. Y e they were bardy acqguaintances, and Arinder could not even
recal her name when asked by the judge. Arinder told the judge repestedly that he could lay any
rdaionship or knowledge of Mrs. Fittman’s Sster asde and render a reasonable and fair verdict based
upon the law.

118. Despitethisassurance, Dycus moved to Srikethejuror, and the the court refused themation. He
court reesoned that in atown like Clevdland, Missssippi, with just under fourteen thousand dtizens, it is
not unusud for onejuror to have had insubgtantia contact or abare acquantancewith awitness. Weagree,
119. Theright toexerdse peremptory chalengesisindesd impeded if aprospectivejuror failsto answer
anunambiguous guestion whose ansier would dlow counsd to mieke an informed decison about whether
to drike thet juror. See Odom v. State, 355 So.2d 1381, 1383 (Miss. 1978). For “[t]he falure to
respond to a rdevant, direct, and unambiguous question leaves the examining atorney uninformed and
ungble to ask any follow-up quedtions to didit the necessary facts to inteligently reach a decison to
exadsea paemptory chdlenge or to chdlenge ajuror for cause” 1d. a 1383.

120. Therewasno Odom failureto respond to ardevant, direct, and unambiguous questioninthe case
subjudice. The quedtion was asked of the jury if they knew Mrs. Fittman or any of the witnesses—and
Arinder did not respond, because Mrs. Aittman’s Sster was not on thewitnesslig. She never tedified at
trid and was not scheduled to do 0. Arinder brought his connection with her to the attention of the court
21. Thetrid judge waswhally correct in nat dlowing the strike of ajuror who once attended church
with the vidinm sSser and who did not even know her name. The trid court had ample opportunity to

observe Arinder’ sdemeanor and responses, and carefully and repeatedly asked himif hecould befar and



impartid. Wewill not subtitute our judgment for thet of thetrid judge, who found thet thisjuror was not
prgudidd to Dycus Thisissueiswithout merit.
2. Did thetrial court err in striking a prospective juror?

22.  Juror Pamda Lee was a compliance officer a the dat€'s maximum-security penitentiary a
Parchmen, dthough she did not have direct contact with inmates. She indiicated that being sequestered
during thetrid would bean undue hardshipon her.t Mot importantly, shewashighly ambivaent regarding
goplication of the degth pendty. Lee would vadillate between gaing that she could goply the law of
Missssppi and thendating that shewould “prefer . . . lifewithout parole [rather] then the degth pendty.”
123. TheSaeof Missssppi gopliescapitd punishment in certain cases, and the L egidature has crafted
intricate rules juries mug follow in levying sodety’ s greetest punishment. See Miss. Code Ann. 8 99-19-
101 (2000). Thereiseven agpecid oath for jurorsin acapitd case, which requiresthemto “be swvornto
‘wel and truly try theissue between the Sate and the prisoner, and atrue verdict give according to the
evidence and the law.”” Miss. Code Ann. 8 13-5-73 (emphasis added).

24. Thsisthe edict of the Sate, and a juror mugt honor its lawful gpplication. If jurors provide
inconggtent answers regarding thair fedings on the Sated law of this Sate, they may be struck for cause.
InWalker v. State, 671 So.2d 581, 629 (Miss. 1995), we dlowed ajuror to be “struck for cause
because sherepeatedly ansvered counsdl's question with the response that shewould return alife sentence
or & least ‘hopeto,” despite the presence of the deeth pendty. Such a drikeis alowed because there

isacompdling date interest in jurors upholding the laws of Missssppi.

!Rule 10.02 of the Uniform Circuit and County Court Rules states that “[i]n any case where the state seeksto
impose the death penalty, the jury shall be sequestered during the entire trial.”
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125. A juror'spodtion on the deeth pendty musgt be unmisiakably dear, or atrid judge may properly
removethem for cause. See Stevensv. State, 806 So.2d 1031, 1062 (Miss. 2001); Foster v. State,
639 S0.2d 1263, 1278 (Miss. 1994); Pinkney v. State, 538 So.2d 329, 344 (Miss. 1988), vacated
on other grounds by Pinkney v. Mississippi, 494 U.S. 1075, 110 S.Ct. 1800, 108 L.Ed.2d 931
(1990). Deference mus be paid to the trid judge who sees and hears the juror for they are in the best
postionto determinethecredibility of thejuror. 1d. at 1062 (citing Wainwright v. Witt, 469 U.S. 412,
426, 105 S.Ct. 844, 853, 83 L.Ed.2d 841 (1985)).

126. Thetrid judge scondusontha Leewasnot unmistakably dear regarding gpplication of the degth
pendty was ufficent to have her sruck for cause, and wewill not substitute our judgment for hiswhen he
observed her demeanor. Thisissue has no merit.

3. Did thetrial court err in not striking two jurorswho wer e allegedly
biased in favor of the death penalty?

127. During generd vair dire, counsd for Dycus asked two jurors, Tarver and Hooker, if they would
“autometicaly vote for the death pendty” if Dycus was convicted of cgpitd murder. Both Tarver and
Hooker responded affirmativey. Dycus then moved to drike the jurors for cause, and they were
interviewed individuelly.

128. Duingtheindividud vair dire, Tarver mantained that he would return a sentence of desth only
if the decid on were based on evidence and the law. Hooker offered smilar reasoning thet he would obey
the court’ sindructions and his oath as ajuror to carefully weigh the facts and evidence.

129. Dyausaguesthat theretention of Tarver and Hooker wasdisparatetrestment towardshisdefense,

ance the trid court kept Tarver and Hooker as jurors while it alowed the drike of Lee, who was



indecisve about the degth pendty. Dycus offers Caldwell v. State, 381 So. 2d 591 (Miss. 1980), ad
Cook v. State, 85 Miss. 738, 38 So. 113 (1905), asfud for hisargument of digparate trestmen.

130. In Caldwell adefendant argued thet the Sate recaived greeter |atitude in sriking jurorsthet were
amilaly Stuated, which resulted in prgudice to hiscase. Caldwell, 381 So. 2d at 593-94. Weagreed,
snce*[u]ponthe peculiar factsof that] record . . . thetrid judge erred in dlowing the Sateto peremptorily
excusethatjuror.” 1d. at 594. Yet“[t]heeror would have been gregtly minimized (if not cured), hed [the
judge] then dlowed the defendant to chdlenge [the] dternate juror.” 1d. Sincethe Sate was granted a
|atitude not accorded the defendant, “ [flairess requirg] d] that the defendant be granted another trid.” 1d.
Bl Thecaseaubjudiceiscompletdy different. There wasnoimproper srikeof ajuror aswesaw in
Caldwell, where an advantage was gained by onesdethrough impropriety. Herethetrid judge properly
struck Lee because she was not unmistakably deer thet shewould follow her oath and uphold the laws of
Missssppi. In great contragt, Tarver and Hooker were adamant that they would uphold the laws of
Missssppi—up to and induding the pendty of degth for acgpitd arime.

132.  Judly rdied uponby Caldwell, Cook involved avery smilar Stuation—the date was dlowed
by thetrid judge to peremptorily drike ajuror, but “jugt after thisruling . . . when the gppdlant asked the
court the privilege of chdlenging [ajuror] peremptorily, the court refusedtodlowit.” Cook v. State, 38
So. a 113. We did not hesitate to say that “[i]t was error to thusdiscriminate” 1 d.

133. Dycusisamply nat in the same Stuation as Cddwel or Cook. They wererefused agtrikewhen
the prosecution received one, to ther detriment; the Strikes were peremptory, and unsupported by facts
andlaw. Itisdear fromtherecord that Leewas not struck a thewhim of thetrid judge, but because she

could not uphold the law to the Sandard we require of juries



34. Thetrid by jury has dways been, and will dways be, the pride of our system of law. See 3
William Blackgtone, Commentaries on the Laws of England *379. Juriesare“the only anchor yet
imeagined by man, by which agovernment can be hdd to the principles of itscondtitution.” 15 Paper s of
Thomas Jefferson 269 (Julian Boyd, et d., eds. 1958) (Letter to Thomas Paine, July 11, 1789).

135. Yethelavsaenot sarved if ajury isfilled by persons who cannat, or will not, uphold the law.
Dycus wasnot prejudiced by ajury compased of men and women who sworeto uphold thelaw; hewould
have been if it had been filled with thase who would nat obey thelaw. While he may not agree with their
results, he cannot argue that they did not parform ther dutiesto the letter of thelaw. Thereisno merit to
thisisue

4. Did thetrial court abuse discretion when it admitted the alleged
murder weapon into evidence?

136. Therdevancy and admisshility of evidence arelargdy within the discretion of thetrid court. See
Johnston v. State, 567 So. 2d 237, 238 (Miss. 1990). Our andlyss of that discretion istwo-fold: we
will only reverse when discretion has been abused and where a subgtantia right of a party has been
dfected. See Mitchell v. State, 792 So. 2d 192, 217 (Miss. 2001).

1137. Dyausarguesthat thetrid court abusaditsdiscretionindlowing ablack .25 cdliber automatic pistol
into evidence. His argument is three-pronged; firg, he submits that the praosecution offered no evidence
linking the gun to the murder of Mrs. Fittman, rendering it inadmissble. Secondly, Dycus arguesthet one
expeat of the State was not qudified to tedtify about bdlidics. Lagt, Dycus contends the trid judge

impermissbly aded the State by counsdling the prosecutors regarding admission of thepital into evidence.



a. Theidentification of the pistol
138. Thetrid court admitted the pigtal after multiple partiesidentified it. Thefirs wasthe owner of the
pigol, Grady Blaylock, who had been married to the Dycus brothers sdter, Betty Jo. Blaylock tedtified
that the pigtal looked like the one that waas discovered missing from his home the night of Mrs Attman's
murder.
139. Secondly, the Sate offered Danny Davis, who tedtified that Dycus hed atempted to sl the
wegponto him. He postivey identified thet it had beenin Kelvin' spossesson, asdid Trudy Ponde—the
womentowhom Dycusultimady soldthepistal.? Investigator Bill Quintontestified thet Kevin Dycustold
himthe gun used to commit thecrimewas Blaylodk's. Ladly, Jason Dycustedtified thet heand hisbrother
gale the gun from Blaylock and sold it to Ponder.

Grady Blaylock
140.  Blaylock waswdl acquanted with the gun—for it had been solen from him. Hetedtified thet the
day before the murder of Mrs. Fittman the Dycus brothers, who were living with him and thelr Sster
temporaily, told him that they wanted to buy hispistal. Hededined after they told him thet “they wasgoing
to kill someonethet night.” Blaylock told the brothers they should not joke about things like thet.
141.  Thenext night, after the Dycusbrothers had disgppeared and after the body of Mrs. Fittman was
discovered, Blaylock went across the Sreet to speek with the police tending to theinvedtigation. Hetold
them he had apigd but thet it was missng, and he showed the police where he normally kept it—in his
dresser drawer. The police hed discovered a.25 cdliber shell doseto Mrs. Fittman’s bodly.
142.  After Blaylock tedtified thet the pistol saized from Ponder wasin fact the onewhich she purchased

from Kevin Dycus the prosecution offered it to thetrid court as evidence. Dycus objected on grounds

2 The pistol was sold to Ponder for $20 in cash and roughly $20 worth of marijuana.
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that the pisgol had not actudly been connected to the arime. The trid judge reserved ruling on the
admission of the pigal, and informed the prasecution thet they might renew their request for admisson a
alaer time,

Betty Jo Dycus Blaylock
143. Beity Jo took the stand after her ex-husband. She tedtified thet she had overheard Blaylock tell
her brothers about the pistal and that he kept it in his dresser drawer. Betty Jo tedtified that the pistol
disgppeared the night of Mrs. Aittman’s murder, and on cross-examination she dated thet the wegpon in
evidence looked like the pistal that had been kept in her home

Danny Davis
144.  Dany Daviswasan acquaintance of the Dycuses. Hetedtified thet they offered to sdl himapigtal.
The bratherstold him the pistal hed been used in amurder. At trid, Davis identified the .25 autometic
pistal presented to him by the prosecution as ether the pial the Dycuses offered to sl to him or onethet
looked just likeit.

Trudy Ponder
5. Trudy Firtle, nee Ponder, tediified that she purchased a black .25 autométic pigol from the
Dycusssfor $20 and roughly $20 worth of marijuana. When shown the pistal by the prosecution, she
tedtified thet it gopeared to look like the same wegpon she had bought from the Dycuses

I nvestigator Bill Quinton
6. Invesigator Quinton tedtified that Kelvin Dycuswrotein astatement to policethet thewegpon used
to murder Mrs. FAittman was indeed Solen fromBlaylock. After thistesimony, the State offered to enter

the wegpon into evidence again and again the trid court exduded it.
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Dr. Steven Hayne

147.  Dr. Hayne was acoepted by the trid court as an expeart in dinicd, anatomicd, and forensc
pathologies. Board cartified in thosefiddsfor over twenty years, hetedtified that the two bullets removed
from the body of Mrs Fittman were “conggtent [with] and indicated on the autopsy report as being .25
cdiber projectiles” Dr. Hayne then identified the aleged wegpon as a .25 cdiber pigal. After that
identification, the trid court entertained amoation by the prosecution to enter the pigtal into evidence.
48.  The court announced that “[t]aking together the testimony of Dr. Hayne, in regard to the .25
automatic wegpon, and with dl the other evidence that has been recaived,” the admisson was proper.
Dycus objected on the grounds thet there was no showing the bullets actudly came from that particular
pigal. After the wegpon was admitted into evidence Jason testified thet the wegpon wasindeed the pistal
he and Kevin had used to rob and murder Mrs. Rittman, and which Kevin hed later sold to Ponder.
149. Therewasno abuseof discretion by thetrid courtinthiscase. To the contrary, thetrid judgewas
extremdy rductant about admitting the pigtal into evidence—only dlowing it after haf adozen witnesses
induding the man from whom the gun was sden and the woman towhomit wassold, concretdy tied the
wegpon to the murder of Mrs. Fittman.

150.  Blaylock showed the Dycusbrothersthe .25 automatic pistol and whereit waskept. They offered
him money for it, which herefussd. The vary next day the gun turned up missng, and the neighbor was
murdered with a.25 cdiber shdl lying by her body. A few hours later there was multiple testimony thet

the Dycushrotherssold a.25 pigal. Thetrid judge did not abuse hisdiscretion in admitting thisevidence,

b. The testimony of Dr. Hayne

12



51 Dyauss assertstha Dr. Hayne, the Stat€'s forensic expert, should have been precluded from
tedtifying regarding the wegpon because he was not a baligics expert. Thetrid court has discretion to
determine if an expert witness is qudified to tetify, ascartaining if the witness “possesses peculiar
knowledge or information regarding the rdevant subject matter whichis not likely to be possessed by a
laymen” May v. State, 524 So. 2d 957, 963 (Miss. 1988); see also Miss R. Evid. 702.2

152. Dr. Hayretedified that he had performed roughly 11,000 to 12,000 autopsies, of which around
2,500 involved gunshot wounds. Of thoseautopsies, therewere 8,000to 9,000 total gunshat woundsfrom
various cdiber wegpons. He then dated that the projectile removed from the body of Mrs. Rittman was
conggent with a.25 cdiber wegpon. Given Dr. Hayne s extens ve experience with gunshot wounds and
the type of wegpon that inflicted them, there was no abuse of discretion by thetrid court in dlowing him
to tedtify. Dr. Hayne did not tedtify thet the .25 pistal offered into evidence was specificaly the wegpon
which discharged the bullet thet killed Mrs. Fittman; rather, he tedtified that Mrs. Pittman was killed by a
.25 cdiber wegpon, afact which he conduded before he had any notice of recovery of thedleged murder
wegpon. Dr. Hayne did tedtify thet the pistal shown to himin court wasa .25 cdiber pigtol. Not oncedid
Dr. Hayne tedlify to bdlidtics or that the wegpon offered for evidence fired the bullets that killed Mrs.
Aittman; indeed, he could nat have, Snce he was not a bdlidics expat. Hesmply tedified about hisarea
of expatise tha Mrs. Rittman waskilled by a .25 cdiber wegpon. Thisissueiswithout merit.

c. Thetrial court’ sinstructions on when to introduce the weapon into evidence

153. Dycusassatsthat the trid court improperly asssted the prosscution in admitting the wegpon into

evidence. In support he offers West v. State, 519 So. 2d 418 (Miss. 1988). In that case, there were

3 Our adoption of the Daubert requirements for expert witnessesis not relevant to thisopinion, asRule 702 in
its current form was not adopted until after Dycus's trial.
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“thirty . . . ingances where the trid judge improperly, or unnecessaily, interjected himsdf into the
proceedings” and “[o]f those thirty ingtances, twenty [werg] of the type which may be characterized as
coaching thedigrict atorney.” 1d. at 421. Snceajury is highly susceptible to the actions of the judge,
who they properly show great deference to, we ruled that thiswasreversble eror. 1d. a 422-24.

154. Thedleged coaching ir theindant case occurred during the testimony of Ingpector Quinton. The
prosecutior hed once again offered the .25 pigtal into evidence. Defense counsd objected—an objection
which the court sustained. The court then cdled the atorneys forward for a bench conference

155. Theattorneysthen zedoudy argued their points out of the presence of the jury. The prasecution
wanted the pigtal into evidence, but counsd for Dycus opposed the admisson into evidence. The court
truly split the difference—refusing to dlow the evidence in & that point, and cautioning thet it “would just
rather wait until Dr. Haynetedtifies” The court was awvare of Dr. Hayne s great amount of experiencein
theforensc fidd®

156. The prosecution was dill adamant thet the pistol be entered into evidence. The court refused a
thet time, but noted—out of the presence of the jury, but to both attorneys for the prosecution—that the
evidence would probably be admitted.

57. Counsd for Dycus was Slent nearly the entire exchange; the heated discusson came from the
prosecution attempting to bring in the evidence. Thetrid court dearly found that there was no foundation
a tha time, gating to counsd thet “thereis no evidenceto show thet it wasthe gun thet killed thevictim.”

The dleged coaching comes near the end of the exchange, when the judge cautions the prasascution thet

“ The bench conferenceis duly recorded and transcribed, running to six pages. See assignment of error 24,
infra.

5 Dr. Hayne hastestified in over sixty reported Mississippi cases.
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after Dr. Hayne tedtifies; it would “give much more dout” to the pistal, and thet it would “be much sfer
at thet juncturé’ to try and offer the evidence,
158.  InWest wefound reversd when ajudge congtantly coached the prosecutioninfront of jury. There
was noWest coaching here infadt, therecord iscompletdy devoid of anything which remotely resambles
what occurred in West.
159.  Any discusson was hed outsde the presence of the jury, and it is dear from the record thet the
prosecution, & leedt, fet the trid court washindering their case. Thetrid court was hindering neither Sde,
but performing its duties to the Ietter of the law. The pisal was only admitted in &fter there was much
evidence and tesimony that was sufficent to support afinding thet the wegpon in question wasindeed whet
it wasdamedtobe. See Miss R. Evid. 901(a). Thereisno merit to theargument that thejudge coached
the prosecution.

5. Did thetrial court err by admitting Dycus's statement?
160. Wedo not reverse atrid judge s decison to admit a confesson unlessit is manifedtly in error o
isagang the oveewhdming weight of the evidence. See Hunt v. State, 687 So.2d 1154, 1160 (Miss.
1996). Wherethe evidence is contredictory we generdly afirm. 1d. at 1160. Oncethe trid judge hes
determined that a confesson is admissble, there is a heavy burden in atempting to reverse that decison
onagoped. 1d.

a. Dycus's statement to I nspector Quinton at the police station
61. Dycusassatsthat hissatement to Investigator Quinton at the police Sation should beinedmissble
because he was under theinfluence of drugsand dcohal. Y e Dycusdid not object totheadmisson of this
dleged involuntary satement a trid. Hisfalure to object at trid renders thisissue procedurdly barred.

See Foster v. State, 639 So0.2d 1263, 1270 (Miss. 1994).
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162.  Notwithsanding theprocedurd bar, thereisno evidencethet thetrid judgeadmitted theconfession
aroneoudy or againg the weight of the evidence® Ingpector Quinton tetified that he found Dycus
reasonable and undergtanding, and Dycus was repeetedly reed hisMiranda rightshy intervievers. Only
|ater was tesimony offered thet Dycus was impaired by dcohol or drugs Thisissue iswithout merit.

b. Dycus'sletter to | nspector Quinton
163. Dycus argues that the written statement addressed to Ingpector Quinton should not have been
admitted because of his young age—seventeen a thetime of the crime—and becauseapalice officer and
another inmate influenced him to araft the Satement.
164. Dycus sletter was addressed to Ingpector Quinton and detalled his participation in the murder of
Mrs. Rittman and thetheft of her automobile. The prosecution repeatedly tried, andfailed, to havethel etter
admitted into evidence. Trueto its cautionary neture, thetrid court only dlowed the letter into evidence
after afingerprint examiner fromtheMissssppi Crime L aboratory testified that nineof Dycus sfingerprints
and three of his padm prints coated the | etter.
165. Therecord does not indicate thet Dycus ever presented the defense of coercion. ThisCourt can
only review issues that have been tried and examined by the courts below. We cannot find error where
the matter was never presented to the court bdlow. See Milano v. State, 790 So.2d 179, 189 (Miss.
2001). Notwithstanding this procedurd bar, Dycus does not point to any abuse of discretioncommitted
by thetrid court. Thisissueiswithout merit.

c. Theburden of proof

5 We have the ability to address issues despite the procedural bar from our powers of review. SeeHarrisv.
Reed, 489 U.S. 255, 259, 109 S.Ct. 1038, 1041, 103 L.Ed.2d 308 (1989).
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166. Dyous assartsthet the Sate retains the burden of proof thet thereis no ressonable probability thet
his satements contributed to the verdict. This issue was never raised to the trid court and cannot be
conddered here. See Milano, 790 So.2d & 189. Theissueis barred and without meit.

6. Isthe Mississippi statutethat excludesilliterate jurorsunconstitutional ?
f67. Duingvair direthejudgeasked if thejurors could read and write, Snce MisSssppi requiresjurors
to beliterate. Section 13-5-1 of the Missssppi Code ordersjurors to fill out a smple form, and “each
juror who cannot complete the above form shdll be disqudified as ajuror and discharged.”

168. Thetrid court asked the jurors if there was “among us one who cannot read or write” and a
prospective juror raised their hand. At that point the progpective juror was excused, without further
examination. Dycus goped's and assgns multiple problemsto thisissue

a. Didthetrial court need to ask further questionsto determineif the juror was
illiterate?

169. Frd, Dycus assts that by failing to ask the progpective juror why they could not fill out the
guestionnarrethetrid court may have unintentiondly, but unlawfully, exduded a person who may nat have
beeniilliterate. Dycus urges that, for example, the person might smply have been unable to physicaly
complete the form.

170.  Whenthe judge asked if there were any persons who could not reed or write in the jury, one
prospective juror raised his hand. Because he could not lawfully execute his duties as a juror, he was
gruck. Therewere no other questions needed to determineif the juror were illiterate other then the one

asked.

" The form requests the juror’ s name, home address, occupation, age, telephone number, and the number of
miles the prospective juror lives from the courthouse, plus a signature.
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171. It hasbeen sad that “[plerhapsthe law nesd not dwaysdign itsdf with common sense, but when
tha hgopy coinddence occurs lavyes and judges should not reflexivdy recoll from it”
Communications Workers of America v. Western Elec. Co., 860 F.2d 1137, 1142 (1« Cir.
1988). Thisissuch acase, and thisissue iswithout merit.

b. Isthe statuterequiring ajuror to be literate unconstitutional ?
72. Dyausassartsthat thesatutereguiring juror literacy might beuncondtitutiond. Wehave addressed
this issue before. The current revised Satute was held condtitutiond over thirty yearsagoin Terrell v.
State, 262 So.2d 179 (Miss. 1972). For “[wi]ith the infinite variety of cases now in our courts and the
multitude of written documents entered into evidence, the requirement thet ajuror be ableto reed and write
isareasonable and nondiscriminatory regulation which operatesequdly againg dl personstried by juries”
| d. a 180. That atement, writtenlong beforetheriseof the persona computer, dectronic mail, and mass
duplication of documents, rings even more true today.
173. By driking the progpectivejuror, the State gained no upper hand over Dycus. Indeed, both Dycus
and the Siate are equidly sarved by having ajury of dtizensthat are fully literate, ancethisafords Dycus
afarer trid. If there had been written evidence that might have exonerated Dycus, it would have had no
effect on theilliterate juror.
74.  Itisfirmly within the commeand of the Legidature to amend thejuror literacy requirement, yet they
have determined it servesalegitimate dateinterest and doesnot violate the congtitutiond rights of accused
personsto be tried by an impartid jury. See Wilson v. State, 574 So.2d 1324, 1331 (Miss. 1990).
Accordingly, thisissue has no merit.

c. Doesthe statute harm disabled persons contrary to the goal of the

Legislaturethat all persons be treated equally?
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175.  Dycus contends thet the Satute requiring literacy asks for a juror to handwrite information on a
card, and that a person who was physcdly dissbled might have trouble filling out acard. Those are not
the facts here, where a prospective juror voluntarily indicated to thetrid court thet they could not reed or
write. They did not indicate to the judge thet they nesded assstance infilling out thejury card. Thisissue
hes no meit.

176.  Notwithsanding thet condusion, the satute does not work to thwart dissbled jurorsin any way.

The datute mandatesthat thetrid judge digtribute the form “[i]n order to determine thet prospectivejurors
canreed and write” The heart of this Satute is Imply thet the juror be able to comprehend the written
word, and communicateit likewise “Read and write” issmply aphrase usad to indicate literacy. While
the datute exdudesilliteratejurors, it doesnot exdude disabled jurors. Thisassgnment of error iswithout

merit.

7. Did theprosecution commit adiscovery violation by failing to disclose
Dycus s statement?

77.  Dycus assarts the prosecution committed a discovery violation by not disdosng to hiscounsd an
ord datement he gave Ingpector Quinton. Kevin Dycus wrote a Satement to the ingoector detailing his
involvement intheaime. Dycus verbdly confirmed to the ingpector thet he hed writtentheletter. Dycus
now complans that the prosecution committed adiscovery violaion by not informing defense counsd thet
he hed indeed ordly confirmed hiswriting of the Satement.

178. Rule 9.04 of the Uniform Circuit and County Court Rules governs discovery, and the rdlevant
portions of the rule demands that “the prosecution must disclose to each defendant or to defendant’s

atorney [q . . . [c]opy of any written or recorded Satement of the defendant.” Rule 9.04 dso govans
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how atrid court regpondswhen “the prasacution attemptsto introduce evidencewhich hasnot been timely
disclosed to the defense™ There are three sepsthetrid court should fallow:
1. Grant the defense areasonabl e opportunity to interview the newly discovered witness,
examine the newly produced documents, photographs or other evidence; and
2. If, after such opportunity, the defense dams unfar surprise or undue prgjudice and
seeks a continuance or midrid, the court shdll, intheinterest of justice and absent unusud
crcumgtances, exdudetheevidenceor grant a.continuance for aperiod of time reasonably
necessary for the defense to meet the non-disdlosed evidence or grant amidrid.
3. The court shdl not be required to grant either a continuance or midrid for such a
discovery violdion if the prosscution withdraws its efforts to introduce such evidence.

URCCC 9.04(I). Itiswithinour discretion to reverseif thisruleisnot grictly followed. See McGowen
v. State, 859 So.2d 320, 337 (Miss. 2003); Harrison v. State, 635 So.2d 894, 898 (Miss. 1994)
(“Falure to drictly comply with Rule 4.06 is not necessarily faid” to a case). Moreover, “[w]hen
confronted with an dleged Rule 4.06 vidlaion, this Court must review therecord to determine whether the
judge fallowed the guiddine enundiaed’ intherule Harrison, 635 So.2d at 898.

179.  Anexamindion of the record reveds that the trid judge followed the procedure correctly. In
chambers and out of the presence of the jury, the trid judge conducted a hearing with only counsd for
Dycus, counsd for the State, Ingpector Quinton , and Dycus himsdf presant® Thetrid court found theat
the information about which Dycus complans—that he ordly admitted authoring a Satement—"was not
information gained for the firg time . . . today,” because the gatement was uttered in the presence of

counsd for the State and counsd for Dycus

8 Rule 9.04 is a codification of Justice Robertson’s special concurrence in Box v. State, 437 So.2d 19 (Miss.
1983), which established how atrial court manages evidence which has not been timely disclosed. See also McGowen
v. State, 859 So.2d 320, 337 (Miss. 2003).

® The transcript for this hearing in chambers, which started as a bench conference out of the presence of the
jury, iscomplete and runsto twelve pages. See assignment of error 24, infra.
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180. Therefore, Rule9.04 isnot even gpplicable, for thiswasnot “new” evidence—it hed dready been
disclosed to counsd for Dycus. Notwithstanding that bar, Dycus il contends that this old evidence
somehow caused him*“ surpriseor undue prgudice” which should haveresulted in acontinuanceor migtrid
in the court below.

181 Evenif the informaion hed been absolutdy new, which it was nat, there would have been no
surprise or undue prgjudiceto Dycus. It was a Smple Statement mede in the presence of the judge, the
didrict atorney, and hisown lawyer regarding ahandwritten Satement whichwasbardy contested a tridl.
Thetrid court made the proper ruling on theissue

182. Thereason Rule 9.04 exigsis because our “[f]irs and foremod . . . concarniswith fairness, with
avoiding unfair surpriseto ether the sate or the defense” Box , 437 So.2d & 24 (Robertson, J,, specidly
concurring). Therewasno unfar surpriseto Dycusinthiscase. Thereisno reversblediscovery vidlaion,
and thisissue iswhally without merit.

8. Did thetrial court err when it allowed thejury to view photographs
of thevictim?

183. Dycus assarts that the trid court erred in admitting explicit photographs of the body of Mrs.
Attman. He arguesthisinflamed the jury’ s passions and thet the photographs prgudiced his defense

184. Weadlow atrid judge broad discretion in admitting photographs, and aslong as the photogrgphs
upplement or add daity to the tesimony of witnesses we will find no abuse of discretion.
McGowen, 859 So.2d a 341. If photographs are merdy gruesome or inflammatory and lack an
evidentiary purpose, they are never admissble as evidence. See Snow v. State, 800 So.2d 472,
491 (Miss 2001). Yet “[t]he decison of whether to admit photographsis within the sound discretion of

thetrid court,” and we only require “[gome ‘ probative vaue . . . to buttress atrid judge's decigon to
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dlowphotogrgphsintoevidence” 1d. at 491. Inaddition, “ photographs have evidentiary vaduewhen they:
(2) ad in destribing the drcumstances around the killing . . . (2) where they destribe the locetion of the
body and the cause of deeth; or (3) where they supplement or darify witness tetimony.” Jones v.
State, 776 So.2d 643, 652 (Miss. 2000) (internd quotation marks omitted).

185.  Here, the photogrgphs were used a trid to assst Dr. Hayne and other witnessesin describing the
wounds that Mrs. Rittman suffered, the drcumdtances in which she was attacked, and the possible ways
thet they wereinflicted upon her. They described the location of her body and the cause of her degth.
186.  Thephotographswerenat used toinflamethejury’ spassons, but to show that thewoundsinflicted
wereindead by a.25 cdliber wegpon, which tended to provethat the Dycusbrotherscommitted thecrime.
The photogrgphs contained sufficient probetive evidentiary vaue to outweigh any prgjudice Dycus may
have auffered. Thetrid court did not abuse its discretion, and this assgnment of error has no meit.

9. Did thejurorsfail to consider mitigating evidence or weigh
aggravating and mitigating factor s properly?

a. Weretheinstructions given to the jury confusing?
187. Dycusdlegesthat during the santencing phase of histrid thetrid court issued undear, ambiguous
and confusng indructions to the jury. Dycus reasons that this indicates the jury lacked a dear
underganding of theingructions and could not gpply themin amanner which guaranteed his condtitutiond
rights.
188.  Thejury was certanly presented with mitigating evidence during the sentencing phese of thetrid,
after the jury had dready rendered a guilty verdict on the counts of capitd  murder and auto theft.

Dycus s mather, Betty, and his aunt, Sue Hardwick, both offered evidence of adifficult childhood fraught
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with a neglectful father, an doohalic mother, and an dlder shling who shouldered most of the parenting
duties.

89.  Thejury duly conddered this evidence and siill prodamed the desth sertence for Dycus. Dycus
offersthat perhaps the jury was confused by the trid judge s reeding of the sentencing indructionsto the
jury, areading which was arigindly inaccurate.

190. The judge reed the fallowing indruction to the jury: “Should you find that the mitigaing
crcumgtances outweigh or overcome the aggravating drcumdtances, you shall impose the death
pendty.” (emphassadded). Dycus quickly objected to the improper form of the indruction, because if
mitigating crcumstances outwei gh aggravating crcumstances, the degth pendty should not beimposed.
191. A bench conference between counsd for the State, the judge, and counsd for Dycuswas quickly
gathered out of thehearing of thejury.’® Counsd for Dycus brought to the court’ sattention the accidental
mistake—thet the word “not” was left out of the indruction.

192. Thejudgeimmediady corrected the mistake, indructing the jury that “[ghould you find thet the
mitigating drcumstances outwegh or overcome the aggravating drcumstances, you shall not impose
the death sentence” (emphesis added). Dycus offered no further objection to the reeding of the
ingructions. Now, on gpped, he urges that the trid court should have darified to the jury that only the
second instruction gpplied.

193. Ye Dycusfaled to object to the corrective ingruction when it was given. Indeed, it washisdert
counsd which roused the judge to his misstatement. If there was no contemporaneous objection, Dycus

cannot rase that argument here. See Foster, 639 So.2d at 1270.

19 This bench conference was duly recorded and transcribed. See assignment of error 24, infra.
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194.  Notwithganding that bar, common sense counters Dycus sargument. Thejudgedearly withdrew
his earlier satement when he read the correct indruction to the jury. In addition, counsd for Dycus was
dlowed dosng argument soon dter the dleged error, and placed ample weight on mitigating factors,
emphaszing Dycus's troubled home life and the seriousness of the degth pendty. The record indicates
the jury understood and gpplied Satutory terminology in written and ord findings

195. Even more spedificdly, the jury unanimoudy dedared thet there were “inaufficient mitigaing
crcumgtancesto outwe ghtheaggravating drcumstances” Thejury understood heingructionscompletdy;
it amply did nat find that adifficult childhood excused the murder of adefensdesssenior dtizen. Thisissue
iswithout meit.

b. Wasthefact that the jury returned two separate verdicts a sign of
confusion?

196. Thejury wrate its sentence of desth on ajury form. Thejury aso handwrote on a separate sheat
of pgper, dso duly Sgned, its determination of mitigating or aggravaing factors

197. Dyaus aguesthisshowsthejury wasconfused. Y et it wasrepeatedly emphesized to thejury thet
Dycus could only be sentenced to degth if it made “a written finding” that Dycus “actudly killed,”
“dtempted tokill,” “intended akilling takeplace,” or “ contemplated thet lethal forcewould beemployed.”
Miss. Code Ann. § 99-19-101(7).

198.  While the jury may have been repetitious in rendering its verdict, the meaning st is dear and
unambiguows. It found Dycus guilty on both counts and sentenced him to die for his crime of capitd
murder. Thisisue iswithout merit.

10. Werethejury’sfindings against the overwhelming weight of the
evidence?
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199. Thejury determined that Dycuscommitted murder for the purpaseof avoiding or preventing alavful
arest; Dycusarguesthisfinding isagang theoverwhdming weight of the evidenceand whally inconsistent
with the jury’ sfinding thet Dycus neither persondly killed, nor intended to kill, Mrs. FRittmen.
1100. Miss Code Ann. 8 99-19-101(5), which governs aggravating circumstances, indudes the
following Studtions

(d) The caoitd offense was committed while the defendant . . . was an accomplice, inthe

commissonof . . . any robbery . ..

(€) The capitd offense was committed for the purpose of avoiding . . . alawful arest . .

'(f) The capitd offense was committed for pecuniary gain.

(h) The capital offense was espedially heinous, arocious o arue.

The facts show that, regarding part (d), that Mrs. Fittman was murdered while Kevin Dycus and his
brother Jason wererobbing her of cash, checks, and food gamps; they were charged with the theft of her
car.

1101. Thefacts pertaining to part (€) show that the jury found that Mrs. Fittman was murdered after she
identified the Dycus brothers as “the boys from acrossthe street.” 1t was reasoneble thet the jury found
that murder was committed to avoid being arrested for the robbery.

1102. Thefactsconcarning part (f) arethat Kelvin and Jason redlized finendid gain fromtheir murder and
robbery of Mrs Fittman. The facts concerning (h) will be discussad beow.

1103. Only part (d) is pivotd, as Dycus argues thet it was againg the ovewhdming weight of the
evidence. The code section does not require thet the defendant be the actud trigger person, Smply thet

they be an accomplicein the crime. Evidence presented &t trid showed that Kelvin's brather Jason may
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have been the actud person who shot Mrs. Rittman in the heed, theinjury which ultimetely resuited in her
desth.

1104. 1t was Kevin who beet Mrs. Fittman about the heed with alamp until it shettered, who shot her
in her arm even &fter she had been shat in the back of the heed, and who drove her golen car. The jury
mede absolutely no error in determining thet the * capitd offense was committed while the defendant . . .
was an accomplice. . . inthe commisson of . . . robbery.” Thisassgnment of eror is without merit.
1105. Dycus ds0o dtempts to evade his punishment by arguing that he did not “mean” to kill Mrs,
Attman. When a person kills another person in Missssppi under cartain crcumdances, their intent is
irdevant. For capitd murder is “[t]he killing of a human baing . . . when done with or without any
design to effect death, by any person engaged in the commission of the crimeof . . . robbery.” Miss
Code. Ann. 8 97-3-19(2)(e) (emphedis added). Dycus dso “contemplated thet lethd force would be
employed’ in the arime, snce he and his brother were using the .25 cdliber automaic pigtal. See Miss
Code Ann. § 99-19-101(7).

1106. Evenif Dycusdid not mean to murder Mrs. Aittman, the underlying robbery of her Chevralet and
the use of lethd force erased dl quedtions of innocence. The Legidature has decreed that when aperson
is murdered during a rgpe, a burglary, a kidnapping, arson, and other heinous crimes, or when they
contemplate the use of |ethd force againgt ancther person, then they may be sentenced with the ultimete
pendty. Theintent isto deter these crimes and to presarve the vdue of humen life. A jury of his pears
determined that Dycus committed robbery, and during that robbery, awomen died. This finding is not
agang the waght of the evidence. Thisassgnment of eror has no merit.

11. Did thetrial court err by allowingtheprosecution tosubmit evidence
that the murder was heinous, atrocious, or cruel?
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a. Submission of the aggravating factorsto thejury
1107. Dycusarguestha the jury should never have been issued an indruction thet the murder might be
“heinous, arodious, or crud,” because he neither killed, nor meant to kill, Mrs. Aittman.
1108. Dycusdidnot object totheaggravating factorsingruction; indeed, heagreed toit. \WWecannot now
focus on what Dycusignored or agreed to at the trid levdl. This Stuation mirrors Jones v. State, 776
$0.2d 643, 652 (Miss. 2000), and Butler v. State, 544 So0.2d 816, 818 (Miss.1989).
1109. Asinthe casea hand, in those two cases objections were not mede to the indructions Wehed
there, aswe do here, thet failure to object to theindructions barsraising the issue on goped. Jones, 776
So. 2d at 652; Butler, 544 So. 2d & 818. Thisissueis thuswithout meit.
9110. Notwithgtanding thet bar, Dycus's intentions towards Mrs Attman areirrdevant in terms of the
goplicable law. Asnoted above, Section 97-3-19(2)(€) defines cgpitd murder as*[t]hekilling of ahuman
being . . . when done with or without any design to effect death, by any person engaged in the
commisson of thecarimeof . . . robbery.” (emphadsadded). Thisingdruction was not invaid.

b. Sufficiency of the evidence
1111. Dycusaguesthe there was insufficdent evidence to convince areasonable juror that the murder
was hanous, arocious, or crud. Our gandard of review for asuffidency of the evidence dam requires
usto view dl evidence and dl reasonable inferences which may be drawvn from that evidence in the light
mog conggent with the verdict. We have no authaority to disturb the verdict of thejury unlessno rationd
trier of fact could have found the fact a issue beyond areasonable doubt. See Ballenger v. State, 667
So.2d 1242, 1259 (Miss. 1995).
1112. Tobriefly resaethefacts aseventy-gx-year-old woman, week from arecent Say inthe hospitd,

opened the door of the home she hed lived in for forty years. She was battered about the face and head
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with a handgun; her ams were tied together, behind her back; she was dragged through her home on her
knees. Shewas beaten about the head with alamp until it broke. Shewas pushed face down on her own
bed and shat through the back of the heed. The movementsof her dying body prompted her assallantsto
shoot her again. Theassallantsrobbed her of afew dollarsand a handful of food amps and her decade-

old car. They drovetothehomeof an acquantance wherethey used drugs, drank beer, and played cards

1113. A reasoneblejuror could find that thismurder washeinous arodious, or crud, and issueaverdict
accordingly. Theevidenceagaing Kdvin Dycusisoverwhdming. Theassgnment of eror iswithout merit.
c. Theconstitutionality of thetrial court’saggravation instruction

1114. Dycus argues that the aggravation indruction is unconditutiondly vague and overbroad. The
indruction isin two pats

The Court ingructs the jury in conddering whether the capita
offense was especidly henous arocious or crud; heinous means
extreandy wicked or shockingly evil; arodous means desgned to inflict
a high degree of pain with indifference to, or even enjoyment of the
uffering of others

An especidly heinous, atrocious or crud capitd offense is one
accompanied by additiond acts asto s the arime gpart from the norm
of cepitd murders -the constiencdess or pitiless crime which is
unnecessaxily torturousto thevictim. If youfind from theevidencebeyond
a reesonable doubt thet the defendant utilized amethod of killing which
caused seriousmutilation, thet therewas dismemberment of thebody prior
to degth, that the defendant inflicted physcd or menta torture and
aggravaion before death, or that a lingering or torturous degth was
suffered by the victim, then you may find this aggravating drcumdance

1115. Aningruction that indudes only the firg section aboveis conditutiondly inedequate, becauseit is
“inauffident to adequatdy channd thejury'sdiscretion.” Jenkinsv. State, 607 So.2d 1171, 1181 (Miss.

1992). See also Shell v. Mississippi, 498 U.S. 1, 111 SCt. 313, 112 L.Ed.2d 1, 4 (1990).
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1116. Y& when the entire indruction is given, it properly narrows the jury’s consderation of the
aggravaing drcumdances. See Davisv. State, 684 So0.2d 643, 662 (Miss. 1996); Jenkins, 607 So.
2d & 1182. Here, the trid judge provided the entire indruction to the jury, thus affording Dycus full
protection from undear indructions Theisue iswithout merit.

12. Did the prosecution makeimproper argumentsthat infringed upon
Dycus'sability toreceiveafair trial?

a. Wasit improper for the prosecution to remark that Jason could not
receive the death penalty?

1117. Dycus agues that the prosecution made improper comments aoout his brother Jason’s
age—espedidly regarding the deeth pendty.

f118. It is undisputed that Jason Dycus was fifteen a the time Mrs. Fittman was murdered. In the
prasecution’ s opening Statement Jason was referred to, with the cavesat that he could not receive the deeth
pendty because of hisage. Dycusdid not object a the time the Satement was made or & the end of the
prosecutor’ sdosng Saement, nor did he addressthe issuein hisown opening Satement. Becausehedid
not contemporaneoudy object, Dycus cannot raise that argument on gpped. See Foster, 639 So.2d at
1270.

1119. Notwithganding that bar, the maiter of Jason's age arose later in the trid.  Jason Dycus later
tedtified in hisbrother’ sdefense. On cross-examination, the Stateinformed the court that both partieshed
entered into adipulation. The Sipulation was Smple: “[t]hat under the law and because of hisage a the
time of commission of the crime of capitd murder, Jason Dycus could not have been given the degth

sEntence.”
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1120. TheCourt asked counsd for Dycusif thet wasthe stipul ation that partieshed agreed to, and Dycus
indeed accepted it. The Court then informed the jury thet they should “ consider thet [fact] eshaving been
condusgvdy proven, congder that a genuine fact.”
121. “A dipulated fact is one which both parties agreeistrue” and “[w]here the partiesfile and gain
court gpprova of aformd dipulation agreement . . . the factud issues addressed in the agreement are
forever settled and exduded from controversy.” Wilbourn v. Hobson, 608 So.2d 1187, 1189 (Miss.
1992) (emphesisadded). “Nether party canlaer changepostions” and those* stipulations set boundaries
beyond which this Court cannot dray.” 1d. at 1189.
1122. We ae bound, asis Dycus, by the very dipulation he entered into. While he may regret the
inferences the ipulaion brings, or the stipulaionitsdf, we cannat disurbit. Thisassgnment of error has
no merit.

b. Did the prosecution make improper statements about Kelvin’s age?
1123. Dyaus arguesthe prosecution repeatedly tried to makehisage and hisbrother’ sageanissueinthe
dogng aguments of thetrid, essantidly atempting to make him bear the brunt of his brother’ scrimes as
wdl. Dycusdso offersthat the prosecution tried to cest his agein an aggravating manner when it argued
thet he was not aboy but ayoung men.
1124. We dlow atorneys wide lditude in their dosng arguments, and any dlegedly improper
prosecutorid comment must be evauated in the context of the drcumdtances of thecase. Davisv. State,
660 S0.2d 1228, 1248 (Miss. 1995). Wewill reverseif the naturd and probable effect of the argument
of the prasecuting atorney creates an unjust prejudice againg the accused and if that argument actudly

resultsin adecison influenced by the prgudice. 1d. at 1248.
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1125. There are referencesin the dosing arguments of the prasaecution to Kelvin'syounger brother and
hisimmunity fromthedeath pendty. Nonethe ess, both of those Stuationsaremeant to atack thetestimony
of Jeson asto Kevin' srdativeinnocence, for Jason tedtified in defense of hisbrather. Inthefirg ingance,
the prosecution argued that:

The point of the metter is, ladies and gentlemen, [is thet Kelvin] aided and abetted. He

acted in concat. [That'g [n]ot the Sory thet his brother comesin here and wantsto tell

you today[,] because he/ s pled guilty. He can't get the deeth pendlty because of hisage
a thetime. Heknowswhat his brother isfading.

* k% %

And 50 he comeshere and hewantsto hdp hisbrother. Sohesayswel, | diditdl. Ladies

and gentlemen, | submit to you thet you didn’t beieveaword he said on that witnesssand.

And you know what his mativation was for coming in herewasto liefor hisbrother.
Laer inthe dosng argument the prosecution argued:

But you have to use your good common sense and you areto weigh dl of thet and you're

to wegh the fact that the defendant has asked his brother, Jason Dycus, who is now

immuned from the pendty that he deserves, and he comes up here and he takes the gand

in front of you and he says| liked to the officer that night when | said that we did this and

... ldiditdl and [Kevin] just kind of followed me
1126. It isdear from areading of these datements that the State was not attempting to make Kelvin a
scapegod for his brother, but rather to make the jury doubt the truthfulness of Jason’stestimony. Infadt,
the prosecution disregarded great chunks of Jason Dycus's tesimony, most of which atempted to
exonerae Kdvin, in order to present evidenceagaing Kevin. Theeffort wasnot to scapegoat Kevinwith
Jeson's crimes; it was to convinee the jury that Jason was lying and thet Kelvin was guilty.
1127. Thereislikewise no prgudice in the prosecution saying the Dycus brothers “aren't boys” but
“young men.” We grant alarge amount of deferenceto the compaosition of an attorney’ sdosng argument.
See Berry, 703 So. 2d a 278. Thisassgnment of error has no meit.

13. Did thetrial court err ininstructing thejury regarding simple murder?
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a. Instruction on alesser-included offense
1128. Dycusarguestha he was deprived of hisright to alessar-induded offense indruction, arguing thet
the jury should have been ingructed to condder fdony mandaughter rather than, or in addition to, Imple
murder.
1129. Jury ingructions are to be reed together and understood as awhoale, with no one indruction taken
out of context. See Austinv. State, 784 So.2d 186, 192 (Miss 2001). While adefendant isentitled to
have jury indructions given which presant histheory of the case, the court may refuse an indruction which
incorrectly dates the law, or an indruction thet contains information covered fairly dsewhere in the
indructions, or iswithout foundation in the evidence. 1d.
1130. The mandaughter Satute explicitly excepts robbery fromits provisons. See Miss. Code Ann. 8
97-3-27.** Wecannot find eror with thetrid court for refusing to giveaningruction that misstatesthelaw.
See Allman v. State, 571 S0.2d 244, 250 (Miss 1990). Thisassgnment of error iswithout merit.

b. The constitutionality of Mississippi’s capital punishment statute
131 Dycusaverstha the Missssppi capitd punishment Saute is uncondtitutiond on its face for two
reasons fird, that it does not furnish a prindpled means of didinguishing a defendant’ s digihility for the
deeth pendty; and secondly, thet it violates the Eighth and Fourteenth Amendments of the United States
Condtitution because it does not furnish a principled means of didinguishing defendants who recave the
degth pendty. Essentidly, Dycus's argument is thet the datute violates the Eighth and Fourteenth
Amendments because it punishes Smple fdony murderers more harshly then premeditated murderers

Dycus aso contends that Missssppi has no rationd or higorica bads for this sentenang.

1 The statute explicitly exempts “those felonies enumerated in Section 97-3-19(2)(e) and (f),” which includes
in pertinent part “robbery . . . or . .. any attempt to commit [robbery].”
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1132. Wereviewed the points Dycusrases inEvansv. State, 725 S0.2d 613 (Miss. 1997). Therewe
undertook amassve “aritica review” of our degth pendty sentencing processin light of changesin United
States Supreme Court jurigorudence and evolving satutory law, and found it condtitutiond. | d. at 684. We
do not disurb that ruling today and maintain thet our cgpita punishment datute is conditutiona.  This
assgnment of eror iswithout merit.

14. Did theinstruction tothejuryinsist that thejury disregard all
sympathy?

1133. Dycus contendsthet thetrid court committed error in indructing thejury thet it could  not consder
sympathy in hissentenang. Theingruction reads in pertinent part that ajuror “should consder and weigh
any aggraveting and mitigating drcumatances. . . but you are cautioned not to be swayed by meresantiment,
conjecture, sympathy, passon, prgudice, public opinion or public feding.” Dycus did not object to this
ingruction and is procedurdly barred from ragng it for thefirg time on goped. See Foster, 639 So.2d
at 1270.

1134. Notwithganding thet ber, we will condder thearguments of the accused. Dycusarguesthet the“a
jury may not beindructed to disregard, in toto, sympethy.” Pinkney, 538 So.2d a 351. Thisiswhally
correct. A jury may properly consder mitigating evidence—induding sympathy—when it contemplatesand
rendersaverdict.

1135. Ye ajury may not condder only sympethy, or passion, or prgudice. Thet is the warning this
indruction providesto ajury, and eech time we have conddered thisingruction we have hed accordingly.
Anindruction that doesnat inform thejury that it must compl etel y disregard sympethy and thet leavesthe
option to vote for or againg the degth pendty isaproper datement of lav. See Bluev. State, 674 So.2d

1184, 1225 (Miss 1996); Williev. State, 585 S0.2d 660, 677 (Miss 1991).
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1136. InKing, thetrid judge repeatedy informed ajury thet they “mugt not condder sympethy as part
of thecase” 1d. a 889. For guidance, we looked to Blue and Willie and thevery sameindruction thet
Kevin Dycusnow objectsto; weagain found thet “* theindructionis proper datement of law.” 1d. & 889
(quating Blue, 674 So. 2d & 1225). It isnever aproper Satement of the law to tdl ajury to completey
disregard sympathy, asthejudgeinKing did. Thisingruction doesnot dothat andis therefore, vdid. See
alsoFlowersv. State, 842 So. 2d 531, 563 (Miss. 2003) (citing to both King and Blue whenupholding
the very samejury indruction & issue here). Theingtruction thet was provided to thejury wasaccurate. This
issue is without merit.
15. Isasentence of death for a seventeen year old unconstitutional ?
a. Eighth Amendment’s prohibition against cruel and unusual punishment

1137. Dycusargues, ashedid above, that executing him would vidlatethe Eighth Amendment prohibition
agang crud and unusud punishment. “The Eighth Amendment prohilbitions have been made goplicable to
the States through the Fourteenth Amendment of the United States Condtitution,” and “Article 3, 8 28 of
the Missssppi Conditution forbids the infliction of ‘crud or unusud punisment.”” Foster v. State, 639
S0.2d 1263, 1295 (Miss. 1994).

1138. Dycus was seventeen years old when he was sentenced to degth for his crimes, and he urges that
his youth might exempt him from such a punishment. Thisis not a correct Satement of the law.  Indeed,
capitd punishment for personsof Dycus agehasahigoricd grounding. “ At thet time[the Bill of Rightswas
adopted], the common law set the rebuttable presumption of incapacity to commit any feony a the age of
14, and theoreticaly permitted cgpita punishment to beimpaosed on anyone over theage of 7. Stanford

v. Kentucky, 492 U.S. 361, 368, 109 S.Ct. 2969, 2974, 106 L.Ed.2d 306 (1989).



1139. Inaddition, “amgority of the Statesthet permit capitd punishment authorizeit for crimescommitted
a agel6orabove” 1d.at 371 Ultimatdy, the United States Supreme Court has concluded thet thereis
“neither ahigorical nor amodern sodetd consensusforbidding theimpostion of capitd punishment onany
person who murders a 16 or 17 years of age . . . [and s0] such punishment does not offend the Eighth
Amendment's prohibition againg crud and unusud punishment.” 1d. a 380. We have no legd bassfor
ruling contrary to such ahalding. Thisissue has no merit.

b. Supremacy Clause of Article VI of the United States Constitution

c. Thedoctrine of Jus Cogens

d. Thelnternational Covenant on Civil and Political Rights
1140. Because ub-issues (b), (¢) and (d) areinterrdated, they will be discussed Smultaneoudy. Dycus
arguesthat internationd law gppliesinthiscase. However, thisisan goped concarning acrime committed
inthe State of Missssppi and heard by aMissssppi date court. Dycushascited no gpplicablelawvsinthe
United States nor in Missssppi whereinternationd law has been goplied to adeath pendty caein adae
court. Thisissueiswithout merit.

16. Did thejury’sfindingsrequireanew capital sentencing proceeding?
1141. Dycuscontendsthat thefindingsof thejury areinvaid becauseof insuffident evidence. Dycusfurther
contends thet this Court cannot rewegh any remaining aggravating drcumstances againg the mitigating
drcumdances or engage in harmless error andyss.
1142.  Thejury unanimoudy agreed to three aggravating factors (1) thet the cgpital offensewas committed
for the purpose of avoiding legd ares; (2) that the capital offense was committed while the defendant was
engaged in the commission of robbery; and (3) that the capitd offense was espedidly heinous, arocious

or aud. Therewas auffident evidence for the jury to find that the crime committed was henous, atrocious
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and cud. Moreover, thefinding that Dycus committed the crime for the purpose of avoiding lawful arrest
Is supported by the evidence.
1143. Gengdly, an aggravating factor is vaid when accompanied by alimiting indruction. See Jones,
601 So. 2d a 1172. No limiting ingtruction is necessary “if there is evidence from which it may be
reasonably inferred that a subgtantia reason for the killing wasto conced theidentity of thekiller or killers
or to ‘ cover thair tracks so asto avoid gpprehenson and eventud arrest by authorities, theniit isproper for
the court to alow the jury to condder this aggraveting drcumdance” Walker v. State, 671 So.2d 581,
611 (Miss. 1995).
1144. There was tedimony & trid thet Dycus wore pantyhose over his face to disguise his identity and
rubber glovesto diminatefingerprints; indeed, when hewas arrested theseitemswereon hisperson. There
was a0 testimony that Mrs. Aittman recognized the Dycus brothers and that they murdered her dter this
identification. Thesefactsare sufficient to support ajury finding that Kevin murdered Mrs. Rittmanto avoid
detection and gpprenendon. Asareault, thisissue is without merit.

17. Did prosecutorial misconduct prejudice Dycus's right to afair trial?
11145. Dycusarguesthat the prosecution has adocumented history of prasecutoria misconduct. The State
correctly assertsthat Dycusdoesnat identify any particular ingtancesduring thetrid beow wheretherewas
misconduct. A falure to address an issue can act asawaiver on goped. Cook v. Mardi Gras Casino
Corp., 697 S0.2d 378, 383 (Miss. 1997). Since Dycus provided no support for his argument, this
assgnment of error has no merit.

18. Did the prosecution misrepresent Jason Dycus simmunity to thejury?
f146. Dycusarguesthat the prosecutor improperly stated thet Jason wasimmune from prasecution when

in redity Jeson agread to apleabargain giving him life in prison without parole. Dycus has not dted any
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relevant authority in support of thisissue Weremain seadfadt to therulethat fallureto dte any authority may
be treated as a procedurd bar, rdieving us of any odligation to condder the assgnmeant. See McClain
v. State, 625 So.2d 774, 781 (Miss. 1993); Brown v. State, 534 So.2d 1019, 1023 (Miss. 1988);
Shivev. State, 507 So.2d 898, 900 (Miss. 1987); Patev. State, 419 So.2d 1324, 1326 (Miss.1982).%

19. Did theprosecution improperly refer to the characteristics of
thevictim?

1147. Dycus dleges that during opening datement and dosng argument the State made  highly
inflammatory and irrdevant references to Mrs. Aittman.  For example, during the sentencing phase of the
trid, the State went into detall about Mrs. Fittman—that she was seventy-9ix years ald, that she hed lived
for forty yearsin the same house on the same stret, thet [ lhe made cookies for neighbors”

1148. Duing the dosing argument, the prosecution showed the jury of a photo of the body of Mrs.
Fittman, pointing out thet near her purse was the handicap sticker for her car. The State dso pointed out
that Mrs. Fittman had recently recovered from a serious bout with cancer. Dycus made no objections to
any of the gatements in the record of which he now complains. He is thus barred from raisng those
objectionshere. See Foster, 639 So.2d a 1270. Notwithstanding thet bar, wemay Hill addresstheissue.
Evidence of theviciim's character isadmissbleif it isrdevant to the aime. See Randall v. State, 806
So.2d 185, 225 (Miss. 2001); Mack v. State, 650 So.2d 1289 (Miss. 1994); Hansen v. State, 592

S0.2d 114, 146-47 (Miss. 1991).

9149. Additiondly, we accord wide latitude to atorneysin making their dosng arguments.

12 This procedural bar works against the party inacivil casewho failsto citeany authority aswell. See Entergy
Miss. Inc.v. Bolden, 854 So.2d 1051, 1062 (Miss. 2003); Read v. Southern Pine Elec. Power Assn.,515S0.2d916,921
(Miss. 1987). Itisnot absolute, for the failure may be treated as a procedural bar, and while we are under no obligation
to review theissue, we may decide to examineit.
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Berry v. State, 703 So0.2d 269, 278 (Miss. 1997). Attorneysare dso dlowed awidelatitudein arguing
thar casestothejury, induding opening Satementsand dosing arguments Sheppard v. State, 777 So.2d
659, 661 (Miss 2000). However, prosecutors are not permitted to use tactics which are inflammeatory,
highly prgudicd, or reasonably caculated to unduly influencethejury.Hiter v. State, 660 So.2d 961, 966
(Miss.1995). We review dleged lavyer misconduct during opening Statements or dosing arguments by
weighing if the natura and probable effect of the improper argument both cregtes unjust prgudice againgt
the accused and resulltsin adecison influenced by that prgudice. See McGowen, 859 So.2d at 346.
1150. Evenif Dycus's argument was not barred, we would nat find thet the rdaively minor Satements
of the prosecution regarding the characteridtics of Mrs. Attman would  have resulted in prgudice 0
subgtartid thet it influenced the outcome of thetrid. Thisissueiswithout merit.

20. Did the prosecution argue mattersoutside therecord?
1151. Dycusaguesthet the prosecution argued amatter outside the record and scope of the trid when
he told the jury in hisdosing argument thet “Mr. Dycusis not againg execution. He snot againg degth.”
1152. Dycusdid not object to these datements at trid, thus barring us from congdering thisissue. See
Foster, 639 So.2d a 1270. Moreover, he did not cite to any authority in his assgnment of error, which
aso bars our congderation of thisissue. See McClain, 625 So.2d at 781. Notwithsanding thisdouble
bar, we contemplate the assgnment of error.
1153. Theboundarieswithin which an atorney travesinther presentation of acase arewd|-established,
limiting counsd to the facts introduced in evidence, deductions and condusions thet may be reasonably
drawn from those facts, and the gpplication of the law to thefacts See Simmonsv. State, 805 So.2d
452, 493 (Miss 2001). Inthe case @ hand, there was no evidence introduced that Dycuswasin favor of

or againg the death pendty. A reasonable olbsarver might comment thet no person in danger of receiving
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the desth pendty would befor it.
154. Y& it cannot beemphas zed enough that we accord widelditudeto atorneysin making their dosng
aguments SeeBerry, 703So.2da 278. If anatorney fedsthe other party ispushing thet deferencetoo
far, it is completely within their power to object. If an attorney does not object, we are barred from
congdering theissue.
1155. Notwithstanding the double bar thet works againgt Dycus, the minor Statements of the prasascutor
paein light of the facts and evidence admitted & trid. Thisassgnment has no merit.

21. Wasthere prosecutorial misconduct during the closing arguments?
1156. Wereview dleged prosscutoria misconduct during dosing arguments by determining if thenaturd
and probable effect of theimproper argument both creates unjust prejudice againg the accused and results
in adeason influenced by that prgudice. See McGowen, 859 So.2d at 346.
1157. Dycusaguesthe prasscution impemissbly rdied on rdigiousauthority initsdosng argument. The
prosecution told the jury that “from the very beginning in Genesq | it was et out in the firdt book of the
Bibl,] thet when aman shedsaman’s blood, thet means when somebody killsafdlow human being, by
men shdll his blood be shed ™
1158. Dycus cannot goped this dleged impropriety because he did not make a contemporaneous
objection. See Foster, 639 So0.2d a 1270. In addition, defense counsd rdied on rdigious authority in
dosng arguments as well, offering that since the prasecution has reed abiblicd passagefor you. . . | will

et into other biblica quotes” Counsd for Dycus then proposed to thejury that while* [ hedld testament

18 The prosecution alluded to the passage which announces * [w]hoso sheddeth man's blood, by man shall his
blood be shed: for in theimage of God made he man.” Genesis 9:6 (King James).
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was for the punishment . . . the new testament is forgiveness, to turn the other cheek.”* That indicatesto

this Court that Dycus did not find the use of rdigious imagary as offensve or as persuadve as he now

sLiggests.

1159. Notwithdanding the bar, we will examine theissue. Agan, our courts grant leaway to atorneys
during dosing argument. See Berry, 703 So.2d a 278. Wedso notethat “[c|ourts should bevery careful
inlimiting thefreeplay of ideas imagery and the persondlitiesof counsd intheir argument to ajury, * because
thosearethetoolsof azedousadvocate, and are* inherent in, and indispensableto, our adversary sysem.”

Johnson v. State, 477 So.2d 196, 209 (Miss. 1985).

1160. Over seventy years ago we examined this very issue, and we found thet “[gome of the grestest

speechesin our history have been mede within the courthouse” Nelms & Blum Co. v. Fink, 159 Miss.
372,131 So. 817,820 (1930). In Nelms & Blum, Presding Judtice Ethridge conjured up an atorney
of fantadtic skill and zed, emphaszing the great range of options avalladle to counsd a dosng algument:

Counsd may draw upon literature, higory, science, rligion, and philosophy for materid for
his argument. He may navigate al rivers of modern literature or sall the sees of andient
learning; he may explore dl the shores of thought and experience; he may, if he will, teke
the wings of the morning and fly not only to the uttermogt parts of the sea but to the
uttermogt limits of gpace in search of illugrations, Imiles, and metgphors to adorn his
agument. He may reach the uttermost heights of atainable doquence, soar into the
empyrean haghtswhere his shadow may fal on thelofties mountaintop, astheeagleinits
loftiest flight. He may borrow from every source, modern and andient, such materidsashe
neadsfor his agument. He may dothe the common occurrences of life in the habiliments
of poetry and give to ary nothings a habitation and a name. He may weave of words a
rhetorical bouquet that enchants the ear and mesmerizes the mind. He may make the
leaming of theagesthe sarvant of histongue. Hisargument may be asprofound aslogic and
learning can meke them. He may give wing to hiswit and play to hisimagination solong as
he does nat imagine fact not in evidence, whichthe court doesnot takejudicid knowledge
of, or doesnot go out of therecord for thefactsnot in evidence. Asto thefactsin evidence,

“Theallusionis totwo different sayingsattributed to Jesus. Inoneof the Gospelsitisrelated as“whosoever
shall smite thee on thy right cheek, turn to him the other also.” Matthew 5:39 (King James). It hasalso beentranscribed
as “him that smiteth thee on the one cheek offer also the other.” Luke 6:29 (King James).
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he may array them in such figuresand form and dothe them with such idessand condusions

ashecan conjureupin hismind for thebest interest of hiscause. He cannat, however, date

factswhichare nat in evidence, and which the court does nat judicidly know, inad of his

evidence. Neather can he goped to the prgudices of men by injecting prgudices not

contained in some source of the evidence,
Id. at 820-22. Accord Flowersv. State, 842 So.2d 531, 554 (Miss. 2003); Johnson v. State, 416
S0.2d 383, 391-92 (Miss 1982). No better illugtration of the power of the dosing argument exigts.
1161. The prosecution usad the incidentd reference to the Bible to illudrate a point to the jury. The
Oefense did the same thing. Thisiswdl within the boundaries we have etablished for dogng aguments
Thereisno eror.

22. Did the prosecution misstate the law?
1162. Dyausarguesthat the prosecution committed misconduct by urgingtothejury thet their respongbility
was to return a verdict of degth; that an overt attempt was made to encourage the jury to disregard
mitigating evidence; and that the prosecution mided thejury by implying that they shared acommon misson.
1163. Dycus faled to object to this behavior a trid, and 0 is barred from raigng thisissue on goped.
See Foster, 639 So.2d & 1270. Notwithstanding that bar, we may examine his aguments. The
prosecution argued to the jury in dosing agument at the sentencing phase that “nat only did [he] have a
responghility ... to ask you to return adegth pendity ... asjurorsyou have the responsibility to seethat judice
tekes place” The prosecution finished the Statement by tdling the jury thet* dthough [a sentence of deeth)
may not be adecison that we just neturaly want to meke ... we don't shrink back from it because [Kevin
Dycug chosehisactions” (emphasis added).
1164. Aswehavenoted above, wegrant greet deferenceto atorneysduring their dosing arguments. See

Berry, 703 So.2d a 278. Urging the jury that they have aresponghility to see that jutice takes place,
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leaving some inference that it is ajob they share with the prosecution, is nothing but a* rhetorica bouquet
thet enchants the eer and mesmerizesthemind” Nelms & Blum, 131 So. & 821. Thereisno error.
1165. At dosang argument the prosecution aso asked thejury if they hed ever known a person who hed
been deprived like Kelvin Dycus, and if they did, “did they ever murder somebody because of this? Did
they ever excuse capitd murder because of this? Doesthis excuse [Dycus| for what he did?’

1166. The prosscution was dearly atacking the mitigating evidence Dycus hed offered in his defense
The prosaecution was Smply addressing the facts of Dycus's life that were in evidence and is dlowed to
“aray them in such figures and form and dathe themwith such idess and condusions ashe can conjure up

in hismind for the best interest of hiscaue” Nelms & Blum, 131 So. a 821. Thereisno eror.

23. Did the prosecution attempt to inflamethejury through improper
means?

1167. Dyaus argues that the prosecution introduced prgudicid and inadmissble evidence a thetrid
through thetestimony of Danny Davis, awitnessfor the prosecution. Thedleged evidence occurred during
direct examination.

1168. Thedirect examination transpired asfollows

[The Sag): Do you know Kdvin Dycus? | meen, did you know him to see him on
thet day?

[Danny Davig: Uh, I've been knowing these boys for over aperiod of time. They usd
to cdl my house and thresten me dl the time, you know, because | was daing their
cougn'sgirlfriend.

BY MR. WONG [Counsd for Dycus]: Objection, your Honor, irrdevant.

BY MR. MELLEN [Counsd for the prosscution]: W, it shows how he knew him.
It's probably not relevant, but - -

BY THE COURT: Sudained.

BY MR. MELLEN: (Continuing).

Q. I'want to ask you if you saw the defendant, Kevin Dycus, this Monday while we
were herein the witness room?

A. Yes gr, | did.

Q. Thefird time you saw Kedvin Dycus, would you tdl the jury what heppened?
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A. They were bringing him out of thelittle room thet they keep him in and he walked by
the door and he sawme. He doubled back and helooked in a and he walked awvay and
cdled mea“sitch” and “MF.”

BY MR. WONG: Objection, your Honor, irrdevant.

* % * %

BY THE COURT: Okay, I'll sustain the objection
BY MR. WONG: We ask the jury be admonished.

* %k * %

BY THE COURT: It was non-respondve to the quedtion.

* %k * %

BY THE COURT: Ladies and gentleman, youshdl disregard the datement regarding the
witness being thregtened.

1169. Dyausaguesthet dlowing thejury to hear thet he dlegedy threstened Davis and cdled him names
wasprgudicid tohiscase Y et hiscounsd properly and quickly objected to thistestimony. Thetrid judge

then sugtained the objection and admonished thejury to disregard the witnesses: non-reponsive Satement.

f1170. “Itiswel sttled that when the trid judge sustains anobjection to tesimony and he directsthejury
to disregard it, prgudicid eror does not result.” Estes v. State, 533 So0.2d 437, 439 (Miss. 1988).
Additiondly, “[i]t is presumed that when atrid judge sustains an objection thejury understandsthat thetrid
court disgpproves of thetestimony.” 1 d. a 439. Herethetrid court judge acted exactly ashe should have
when faced with an unresponsve witness. Thereisno aror.
24. 1sKelvin Dycusentitled to a new trial because of errorsin therecord?

7171. Dycus aguestha heis entitied to a new trid because the record is incomplete. He offers that
severd bench conferences are unrecorded and that the jury questionnaires are missing.

f172. A dosereview of therecord reved sthat the jury questionnaires areindeed indluded in the record.
Thereared 30 dmogt adozen bench conferencesprovided intherecord—from critica legd bettlesbetween

counsd to lighter moments, aswhen thejudge warned the prosacution that severd membersof thejury were



becoming bored during technicd testimony, and conferences about lunch timeand rest room bregks. Some
bench conferences span severd pages of therecord & atime. There are dso severd recorded and duly
transcribed recordings of conferences in the judge' s chambers. There are no errors or omissons in the
record thet would warrant anew trid, and this assgnment of error iswithout merit.

25. Areall theassigned errors, taken together, cause for reversal?
1173. Nonedf the errors Dycus has identified have any mait. Thereis no cumulative error warranting
reversd.

Proportionality of the Death Penalty
174. After the desth pendty has been imposed by ajury and submitted to us on gpped, we condder its
worth under four guiddines established by the Legidaure. We mus detlermine

Whether the sentence of deeth was imposed under the influence of passion,

prejudiceor any other arbitrary factor . . . Whether the evidence supports the

jury’s. . finding of a gatutory aggraveting crcumdance . . . [and] Whether the

sentence of desthisexcessveor disproportionateto the pendty imposedingmilar

cases, congdering both the crime and the defendant; and . . . Should oneor more

of the aggravating drcumstances be found invaid on gpped, [we] shdl determine

whether theremaining aggravaing arcumgances are outweighed by the mitigating

arcumgtances or whether theindusion of any invaid drcumstance was harmless

eror, or both.
Miss. Code Ann. 8 99-19-105. We have carefully waighed and examined these guiddines in the pages
above, and after reviewing the entire record in this gpped as well as the death pendty cases liged in the
gopendix, we condude that the sentence of death imposad upon Kdvin Dycuswas not imposed under the
influence of passon, prgudice, or any other factor. We dso find thet the evidence ismore than sufficient to
support the jury’ sfinding of Satutory aggravating arcumdances, namely, thet the murder of Mrs Aittman
hanous, arocious, and crud. Additiondly, the sentence is not excessive or digoroportionate to factudly

amilar cases, despitetheage of Dycuswhenthecrimewascommitted. Laglly, the mitigating drcumstances
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of Dycus childhood did not outwegh the aggravating crcumatances of the crime, and the jury did not

congder any invaid aggravating drcumgtances. We dfirm the sentence of degth for Kevin Dycus
CONCLUSION

1175.  Mrs. RAttman was seventy-9x yearsold when shewasmurdered by Kdvin and Jason Dycus. A

jury compassd of men and women of Balivar County found Dycusguilty and determined thet hewould pay

the ultimete price

f176. Wefind noeror inthedecison of thejury or intheactionsof thetrid judgewho oversaw thetrid.

For the reesons discussed  above, we afirm the judgment of thetrid court.

177. COUNTI: CONVICTIONOF CAPITAL MURDER AND SENTENCE OF DEATH

BY LETHAL INJECTION, AFFIRMED. COUNT I1: CONVICTION OF UNLAWFUL

THEFT OF AN AUTOMOBILE AND SENTENCE OF FIVE (5 YEARS IN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY, CARLSON AND
DICKINSON, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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